INTRODUCTION
If the extent of the media coverage is the criterion, "the Trial of the 20th Century" was the California prosecution of O.J. Simpson for murder in 1995. 1 In both his opening statement and his closing argument, defense counsel Johnny Cochran famously claimed that the Los Angeles police had been guilty of "a rush to judgment." 2 Cochran argued that reasonable doubt existed in part because the Los Angeles police had failed to follow up on leads suggesting the guilt of third parties other than Simpson. 3 That argument has a long pedigree. Perry Mason was the legendary fictional defense attorney created by Earle Stanley Gardner. 4 Perry not only won all his cases-indeed, in most instances, he gained a dismissal of the charges at the preliminary hearing. Even more impressively, he won the acquittals by establishing that a third party had committed the crime with which Perry's client was charged. Before the conclusion of every hearing, Perry's trusty investigator, Paul Drake, always arrived at the last moment and handed Perry a file containing the evidence unmasking "the real culprit." The Perry Mason novels and television series helped popularize the Some Other Dude Did It ("SODDI") defense.
However, Perry was a fictional character who did not have to surmount the evidentiary problems faced by defense attorneys in the real world. In most jurisdictions in the real world when a defense attorney attempts to assay a SODDI defense, he or she encounters substantial hurdles. 5 Most jurisdictions subscribe to a special relevance test, namely, the so-called "direct" or "clear" link standard. 6 As we shall see in Part I, if the defense wants to create reasonable doubt by pointing the finger of guilt at a third party, the defense must present more than evidence that the third party had a motive or opportunity to commit the charged crime; rather, there must be substantial evidence tying the third party to the actual commission or perpetration of the charged offense. 7 The defense not only has to marshal that quantum of proof, to make matters worse, as Part II explains, the defense's proof of the third party's guilt must satisfy both the hearsay rule and the character evidence prohibition. 8 In the real world, the defense rarely prevails on a traditional SODDI defense. 9 For that matter, unless the defense counsel can overcome all these barriers, the trial judge might not even instruct the jury on the defense. 10 A 2006 capital murder case, Holmes v. South Carolina, 11 might have given the United States Supreme Court a chance to review the constitutionality of these restrictions. The prosecution had substantial evidence of Holmes's guilt, 12 including fingerprints, fiber analysis, and DNA evidence. 13 Holmes not only argued negatively that the forensic evidence was flawed, Holmes also affirmatively contended that the real culprit was Jimmy McCaw White. 14 The defense attempted to introduce evidence that White had been in the neighborhood at the time of the crime and that White had both admitted to committing the crime and asserted that Holmes was "innocent." 15 6. Id. at 34. 7. See infra Part I (discussing the current split of authority over the requirements to assert the SODDI defense).
8. See infra Part II (discussing the SODDI defense 2.0 in which the accused presents evidence to show that the police failed to properly investigate the guilt of a third party who plausibly committed the charged crime).
9. See the discussion of the unsuccessful SODDI defense in the California prosecution of David Westerfield in Joy & McMunigal, supra note 5, at 32. The authors mention some of the practical problems facing a defendant contemplating relying on a SODDI defense.
10. hearing, after White denied the statements, the trial judge excluded the evidence of White's possible guilt of the charged crime. 16 In doing so, the trial judge relied on State v. Gregory, 17 a South Carolina case adopting a version of the "direct link" standard. 18 On appeal, the South Carolina Supreme Court affirmed the trial judge's ruling and Holmes's conviction. 19 However, the supreme court affirmed the ruling on a different rationale. 20 The supreme court turned to State v. Gay, 21 a 2001 South Carolina precedent. The supreme court read Gay as holding that where there is "strong evidence of an appellant's guilt-especially" when there is strong forensic evidence, the proffered evidence about a third party's alleged guilt does not raise a reasonable doubt as to the appellant's own innocence. 22 The United States Supreme Court reversed. 23 However, in part because of the way the case was briefed before the Court, the Court did not reach the issue of the constitutionality of the "direct link" test prescribed by Gregory. 24 Instead, the Court faulted the Gay approach to assessing the probative value of the evidence of third-party guilt. 25 Writing for a unanimous Court, Justice Alito declared, "by evaluating the strength of only one party's evidence, no logical conclusion can be reached regarding the strength of contrary evidence offered by the other side to rebut or cast doubt." 26 Although the Court reaffirmed the accused's general constitutional right to present critical exculpatory evidence, the Court did not have occasion to comment on the validity of the "direct link" restriction on that right. The upshot is that in most jurisdictions today, that restriction continues to hinder defense counsel who want to rely on a traditional SODDI defense.
However, in recent years the defense has evolved. Increasingly, defense counsel are presenting a variation of the defense-the SODDI defense 2.0. In a traditional SODDI defense, the accused tries to create reasonable doubt by presenting admissible evidence of the third party's 16 guilt of the charged offense. As we have seen, when the accused invokes a traditional SODDI defense, the defense counsel must not only present a certain quantum of proof. 27 In addition, that proof must be capable of running the admissibility gauntlets of the hearsay and character rules.
In the emerging version of the defense, as in People v. Simpson, the accused endeavors to generate reasonable doubt by making the more limited argument that the police neglected to pursue plausible investigative leads about third parties who might be the real culprit. 28 The defense's choice of this version of the SODDI defense has important consequences. As Part II explains, the new variation of the defense not only reduces the quantum of proof that the defense must present to make out a submissible case for the jury; reliance on this defense also eliminates the need for the defense testimony to satisfy the hearsay and character exclusionary rules. 29 Significantly, in two 2014 decisions, one federal 30 and one state, 31 the courts approved the SODDI defense 2.0. Moreover, the courts, the United States Court of Appeals for the Second Circuit and the Utah Court of Appeals, squarely held that the trial judge's exclusion of the testimony that the accused proffered to substantiate the defense amounted to constitutional error, namely, a violation of the accused's constitutional right to present crucial exculpatory evidence. Concededly, the Supreme Court has not characterized a violation of that right as "structural" error, automatically mandating reversal; rather to warrant reversal, the error must be prejudicial. 32 However, when the error is constitutional in nature, Chapman v. California teaches that the prosecution must shoulder the burden of proving that the error was harmless beyond any reasonable doubt. 33 The thesis of this Article is that the two 2014 decisions correctly concluded that accused have a constitutional right to present a SODDI 2.0 defense. The first two Parts of the Article are descriptive. Part I reviews the traditional SODDI defense, describes the quantum of proof that the defense must present and explains why the defense must comply with the strictures of the hearsay and character rules when the defense elects to rely on this version of the SODDI defense. 34 Part II compares and contrasts the new variation of the SODDI defense demonstrating that a submissible case under SODDI 2.0 requires less evidence of the third party's guilt than under the traditional version. 35 Distinguishing the two versions of the defense, Part II further elaborates why the SODDI defense 2.0 obviates the need for the defense to dot the i's and cross the t's of the hearsay rule and the character evidence prohibition. 36 Finally, Part III addresses the most serious objections to the SODDI defense 2.0. 37 One is the contention that unlike the traditional SODDI defense, without more the SODDI defense 2.0 is incapable of generating the reasonable doubt justifying an acquittal. 38 The second objection is that when there is seemingly a consensus that there should be significant restrictions on the traditional SODDI defense, it is wrongminded to apply such minimal limitations to the SODDI defense 2.0. 39 Part III considers, but ultimately rejects, both objections. The Article concludes that the Second Circuit and Utah Court of Appeals reached the correct result in upholding the SODDI defense 2.0 and freeing that defense from the limitations constraining the traditional SODDI defense.
I. A DESCRIPTION OF THE TRADITIONAL SODDI DEFENSE
There is a split of authority over the requirements for mounting the traditional SODDI defense based on evidence that a third party in fact committed the charged crime. 40 
A. The Majority View
When the defense opts to present a traditional version of the SODDI 34. See infra Part I (discussing the current split of authority over the requirements to assert the SODDI defense).
35. See infra Part II (discussing the SODDI defense 2.0 in which the accused presents evidence to show that the police failed to properly investigate the guilt of a third party who plausibly committed the charged crime).
36. 41 Alexander was charged with murdering his partner in a livestock business. 42 An eyewitness saw the two men riding together to their camp. 43 The witness then heard several gunshots. 44 The witness next saw the accused riding alone and leading a horse with no rider. 45 At trial, the accused attempted to develop a traditional SODDI defense. 46 The accused wanted to present evidence that the decedent had been having an affair with a married woman and the woman's husband had searched for the decedent-evidently motivated by a desire for revenge. 47 The trial judge ruled that even if the accused presented all the proffered evidence, the evidence would not warrant instructing the jury on a SODDI defense. 48 The Supreme Court affirmed the ruling. 49 The Court reasoned that third-party evidence must have a "legitimate tendency" to establish the third party's guilt of the charged crime. 50 Although the proffered evidence tended to show that the woman's husband had a motive to kill the decedent, standing alone, motive evidence was insufficient to support a SODDI defense. 51 Given Alexander, most lower courts have devised some variation of the "direct" 52 or "clear" 53 link or connection 54 test. These courts reject "conjectural" 55 and "speculative" 56 showings of the third party's guilt. The accused's evidence should "point[] unerringly" 57 to the conclusion that the third party committed the charged offense. 58 More specifically, in these jurisdictions, it is not enough to show that the third party had either a motive or an opportunity to commit the charged crime. 59 Rather, there must be substantial evidence 60 directly connecting the third party to the actual commission 61 The basic thrust of the criticism is that because the standard of proof beyond a reasonable doubt is so high, and it is consequently relatively easy to create reasonable doubt, it is unsound to have fixed rules as to which types or sets of defense evidence should trigger the right to inform the jury of facts pointing to a third party's guilt. 65 On occasion, courts have approvingly cited these criticisms and at least purported to relax the standard for admitting defense evidence of third-party culpability. 66 On one such occasion, the California Supreme Court wrote that "[t]o be admissible, the third party evidence . . . need only be capable of raising a reasonable doubt of defendant's guilt." 67 The court emphasized that the defense certainly does not need to present sufficient evidence to establish "a probability" of the third party's guilt. 68 However, the court cautioned that "we do not require that any evidence, however remote, must be admitted to show a third party's possible culpability." 69 Then, after seemingly relaxing the standard for evidence of third-party culpability, the court added that "evidence of mere motive or opportunity to commit the crime in another person, without more, will not suffice to raise a reasonable doubt about a defendant's guilt; there must be direct or circumstantial evidence linking the third person to the actual perpetration of the crime." 70 On its face, the court's language was strikingly similar to the traditional test employed in "direct link" jurisdictions. 71 2. Evidence of the Third Party's Commission of Crimes Similar to the Charged Crime In addition to proffering evidence connecting the third party to the charged crime, defense counsel sometimes attempt to introduce Rule 404(b)(1) states the character evidence prohibition. 74 By virtue of the prohibition, the proponent may not introduce evidence of a person's other misconduct to infer the person's disposition or propensity to misconduct and then utilize that inference to support the conclusion that on the occasion in question the person acted "in character," that is, consistently with the disposition or propensity. The rationale for the prohibition rests on the concurrence of two probative dangers. 75 One is the danger of misdecision, namely, the risk that at least at a subconscious level, the introduction of the evidence will tempt the jury to decide the case on an improper basis. 76 The first inferential step in character reasoning (the step from the act to an inference of disposition or propensity) forces the trier to focus on the person's subjective character. Especially when the person in question is the accused, the jury's exposure to testimony about his or her other misdeeds might prompt the jury to convict to protect society from the accused, not because they are convinced beyond a reasonable doubt that the accused is guilty of the charged crime. The second danger is the risk of overvaluation. 77 Psychological studies generally support the conclusion that laypersons overestimate the probative value of a person's character in predicting the person's conduct. 78 However, Rule 404(b) (2) indicates that the proponent may defeat a character evidence objection by identifying a non-character theory of 72 logical relevance. 79 As the text of the rule states, it is permissible for the proponent to introduce the evidence for such alternative purposes as proving "motive, opportunity, intent," and the like. 80 When one of these theories is tenable on the facts of the case, reliance on the theory tends to moot one or both of the probative dangers inspiring the prohibition. 81 Suppose, for example, that the accused is charged with violating the Extortionate Credit Transaction Act. 82 To convict an accused under the Act, the prosecution must prove that the alleged victim acted out of fear. 83 The prosecutor might offer evidence that prior to the transaction, the accused made several threats to the alleged victim. The threats are relevant to show the alleged victim's fear. Since the prosecutor is not employing the evidence to predict the accused's conduct, the second probative danger is absent. Consequently, the judge may legitimately admit the evidence with a limiting instruction under Federal Rule of Evidence 105. 84 By its terms, Rule 404(b) (1) is not limited to conduct of a criminal accused. The rule refers generally to any "person." 85 Thus, the prohibition comes into play even when the defense proffers evidence of the misdeeds of a third party that the defense claims committed the charged offense. In many cases, the defense tries to introduce evidence that the third party perpetrated an offense or offenses similar to the charged crime-so-called "reverse 404(b)" evidence. 86 The rub is that most courts apply the character evidence prohibition as rigorously to such testimony as they do when the prosecution offers evidence of an accused's uncharged misconduct. 87 rule for treating the misconduct of the accused and that of a third party differently. By way of example, suppose that the defense presents evidence that the third party's other offenses and the charged crime display the same, one-of-a-kind modus operandi 88 or that the third party concocted a plan including the charged crime as well as the third party's other offenses. 89 In either event, the defense may introduce the evidence because it is logically relevant on a tenable non-character theory. However, when the defense cannot do so, Rule 404(b) (1) represents an insuperable obstacle to introducing the testimony about the third party's other offenses.
Predictably, defense counsel have challenged the constitutionality of these restrictive rules. However, in the vast majority of cases, courts have rebuffed these challenges. 90 Again, as previously stated, in Holmes v. South Carolina, 91 the Supreme Court forewent an opportunity to rule on the constitutionality of the "direct link" standard. 92 The upshot is that the majority view is still firmly entrenched in most jurisdictions. 93 
B. The Minority View
Although most jurisdictions adhere to some variation of the "direct link" test, as we shall soon see there are dissenters. The courts subscribing to the minority view set the threshold lower when the defense offers evidence of the third party's involvement in the charged crime and relax the standards when the defense attempts to introduce is offered by the defense rather than the prosecution).
88. evidence of the third party's commission of uncharged offenses similar to the charged crime.
To begin with, these courts believe that rather than adopting a "specialized" relevance standard for evidence of a third party's perpetration of the charged offense, the courts ought to simply apply the normal relevance tests. 94 As previously stated, under the "direct link" standard, most courts have barred evidence of the flight of a third party after the perpetration of the charged crime. 95 In contrast, applying its normal relevance standard, a Pennsylvania court ruled that the accused had a right to submit such evidence to the jury. 96 Moreover, these courts ease the application of Rule 404(b) when the defense tenders evidence that a third party has committed other offenses similar to the charged crime. In Arizona 97 and Pennsylvania, 98 courts have formally held that the character evidence prohibition is inapplicable when the defense offers third-party culpability evidence. In a Maine case, 99 as Judge Skolnik astutely observed in dissent, the majority of the state supreme court justices in effect disregarded the prohibition. 100 The accused father was charged with child abuse. 101 To show that the mother was the real abuser, the accused proffered evidence that the mother had been abused as a child, as well as expert testimony that persons abused as children tend to become adult abusers. 102 The dissent correctly noted that there was no obvious noncharacter theory justifying the admission of the evidence. 103 Of course, even when an item of evidence is otherwise admissible under Rule 404(b), the evidence is still subject to discretionary exclusion under Rule 403. 104 That rule authorizes a trial judge to balance the probative value against the probative danger and to exclude logically relevant evidence when the attendant probative dangers substantially outweigh the probative worth of the evidence. 105 The courts championing the minority view take the position that trial judges should apply Rule 403 more sparingly to defense evidence of thirdparty culpability. 106 The courts reason that such evidence presents less risk of a verdict on an improper basis than evidence of the accused's own uncharged misconduct. 107 Unlike the third party, the accused is on trial. The accused not only has a greater stake in an accurate verdict than the third party, evidence of the accused's bad character also presents a risk that the jury will commit an inferential error leading more directly to an inaccurate verdict. In short, there are marked differences between the majority and minority jurisdictions with respect to the treatment of both evidence of a third party's involvement in the charged crime and testimony about a third party's commission of other offenses similar to the charged crime. However, as we shall see in Part II, although the courts disagree in those respects, they concur in other respects-respects that reflect the fundamental differences between the traditional SODDI defense and the SODDI defense 2.0 focused on the failure of the police to diligently investigate leads pointing to the guilt of a third party.
II. A DESCRIPTION OF THE SODDI DEFENSE 2.0
When an accused urges a conventional SODDI defense, he or she presents evidence to show that a third party committed the crime with which the accused is charged. 108 The SODDI defense 2.0 is a variation on that theme; here the accused presents evidence to show that the police failed to diligently investigate the guilt of a third party who plausibly committed the charged crime. 109 Although in the past, defense counsel, such as the late Johnny Cochran, have undeniably resorted to the 2.0 version of the defense, several questions remain. Have the courts formally recognized the defense? And, if so, what are the consequences-in particular, the evidentiary consequences-of the differences between the two versions of the defense?
A. The Judicial Recognition of the SODDI Defense 2.0
The year 2014 witnessed two significant decisions, one federal and one state, formally recognizing the defense. Indeed, the cases not only recognized the defense; they also gave the defense constitutional status and found constitutional error when a trial judge significantly curtailed the defense's efforts to develop the defense at trial.
Alvarez v. Ercole
Julio Alvarez faced New York state criminal charges for shooting and killing Daniel Colon. 110 After his state court conviction, he filed a federal habeas corpus petition. 111 At the very beginning of the Second Circuit's opinion granting Alvarez relief, Judge Guido Calabresi briefly summed up the case:
Alvarez' defense strategy was to show that the New York City Police Department investigation had been incomplete in ways that created reasonable doubt that the government had proved its case against him. In support of this argument, Alvarez sought to cross-examine the lead detective to show that the police had not investigated leads provided by a witness, Edwin Vasquez, whose tips were memorialized in a detective's notes and an investigative DD5 report. The trial court prohibited Alvarez from pursuing this line of questioning . . . . 112 The victim, Daniel Colon, was a local drug dealer. 113 Colon had been meeting with two crack dealers, Manny Colon and Aramis Fournier, when a car pulled up near the three men. 114 Manny and Fournier, the car was gold or silver. 115 An occupant jumped out of the car and shot Daniel Colon. 116 From her apartment, Margie Rodriguez heard the gunshots. 117 When she looked down, she saw two men drive off in a gray car. 118 On the day of the shooting neither Rodriguez nor Colon nor Fournier could identify the shooter or driver. 119 The next day Manny told the police that he remembered that the shooter's name was Julio. 120 On the same day a Detective Monaco questioned Edwin Vasquez, who claimed to know about the murder. 121 The detective recorded the information in informal notes and later transferred the information to a DD5 investigative report, the form that the New York Police Department ("NYPD") uses to document followup investigation after a complaint. 122 According to the report, Vasquez told Monaco that on either the night of the shooting or the next morning, Vasquez's acquaintance, Julio, told Vasquez that he "took care of" his problem with a man who had argued with Julio's wife. 123 Julio told Vasquez that the man had insulted both Julio and his wife-a slight "that Julio would not 'let . . . lie.'" 124 The DD5 reflected that Vasquez gave the detective a phone number for Julio and directions to find Julio's home. 125 The police never called the phone number provided by Vasquez. 126 Nor did police attempt to locate the home Vasquez had mentioned. However, using this information, the defense was able to identify a Julio Guerrero who lived near the shooting side, was married, and drove a silver car. 127 Before trial, Detective Monaco retired. 128 At trial the prosecutor called Detective Alfred. 129 prosecution objected on hearsay grounds. 130 The trial judge sustained the objection. 131 The judge forbade the defense counsel from questioning Alfred about the DD5. 132 In addition, the trial judge ruled that the proposed line of inquiry "was barred by a state evidentiary rule requiring a 'clear link' between evidence implicating a culpable third party and the defendant's charged crime." 133 The jury convicted Alvarez of manslaughter and assault. 134 Both the New York Appellate Division and the New York Court of Appeals affirmed. 135 Alvarez then sought federal habeas corpus relief. 136 The district court granted relief, but the government appealed. 137 Judge Calabresi reasoned that the state trial judge's hearsay ruling was incorrect and that that ruling had led to the violation of Alvarez's right to cross-examination under the Sixth Amendment. 139 The judge acknowledged that the references to Vasquez's assertions would have constituted hearsay if the defense had relied on a traditional SODDI defense. 140 The judge stated that the hearsay ruling would have been sound if "Alvarez [had] offered the report as a means of establishing the truth of its content (i.e., that the 'problem' that Vasquez's friend 'Julio' 'had t[aken] care of' was the murdered Dan Colon . . . )." 141 However, in Judge Calabresi's view, the defense had made it clear to the trial judge that that was not the object of Alvarez's cross-examination. 142 Alvarez sought to demonstrate that the NYPD had failed to take even obvious, preliminary steps to investigate the leads that were generated by Vasquez's interview-summarized in the Vasquez DD5. 143 Alvarez's strategy, which defense counsel heralded during opening and emphasized in closing, was to show that the NYPD's incomplete investigation indicated that the NYPD had prematurely concluded that Alvarez was the guilty party, and that that raised a reasonable doubt that Alvarez was in fact responsible. 144 Judge Calabresi's hearsay analysis was sound. Even an assertive statement constitutes hearsay only if, at trial, it is offered to prove the truth of the matter asserted in the statement. 145 There are numerous legitimate non-hearsay theories. One is the so-called "mental input" theory: The statement is offered not for its truth but rather to show its effect on the state of mind of the hearer or reader. 146 Thus, a statement is admissible as non-hearsay if it is logically relevant to show that the hearer or reader received notice or learned of a particular fact. 147 The prosecution routinely invokes this theory when it asks the investigating officer to explain why he or she responded to the crime scene; the answer, of course, is a report that they received from the police dispatcher that a crime is in progress or has recently been committed. 148 By the same token, in Alvarez the defense counsel was attempting to show that Vasquez had provided investigative leads to the police-tips that they neglected to pursue. 149 The trial judge should have permitted the defense counsel to question Detective Alfred about the contents of the DD5 but, on request by the government, read the jury a limiting instruction about the evidentiary status of Vasquez's statements to Monaco. 150 However, Judge Calabresi's conclusion about the judge's erroneous hearsay ruling could not end the court's analysis. 151 In the procedural setting of the case, a federal habeas corpus proceeding, the Second Circuit had to reach the further question of whether the trial judge's mistake amounted to a constitutional error; otherwise, a federal court cannot grant relief to a state prisoner. 152 The court easily concluded that the error was of a constitutional dimension. 153 The judge's erroneous hearsay ruling "precluded Alvarez from fleshing out his main defense theory: that the police investigation into the murder was flawed and had 144 160 As Part I of this Article noted, an accused can develop a SODDI defense in one of two ways: either proffering evidence of the third party's direct involvement in the charged offense or attempting to introduce evidence of the third party's commission of uncharged offenses similar to the charged crime. 161 In Alvarez, the accused relied primarily on the first method. 162 The defense pointed to the location of Julio Guerrero's home, his marital status, his ownership of a silver car, and his alleged statements to Vasquez-facts that made him "a promising alternate suspect" and should have prompted the police to investigate his possible guilt more thoroughly. 163 In contrast, McCullar also utilized the second method, that is, marshaling evidence of the third party's guilt of offenses that paralleled the charged crime. 164 Like Alvarez, McCullar was charged with murder. 165 The prosecution alleged that McCullar had slashed the throat of Filiberto Bedolla. 166 169 Bedolla had been found dead in his bed, and prior to the killing, there had been a picture of Finch on the headboard of the bed. 170 The picture was gone when Bedolla's body was discovered. 171 There was also evidence that Finch had threatened Bedolla "just before he was killed." 172 When the body was discovered, $3000 of Bedolla's money was missing, 173 and Finch suddenly had "a wad" of money the day after the killing. 174 But McCullar also wanted to present evidence of Finch's character trait for violence. Two witnesses told police that they had witnessed a violent outburst by Dawna Finch six to eight months before Bedolla was killed. In that attack, they reported, Finch pinned a man to a bed and held a pair of scissors to his throat in a dispute over drug money. Dawna was on a tangent and wanted money for drugs. The men told Dawna that they didn't have any money and she got mad. Dawna tackled [one man] onto a bed and was choking him with one hand. In the other hand Dawna was holding a pair of scissors. Dawna threatened to kill [the man] unless they gave her money. 175 The appellate court characterized this incident as "an attack remarkably similar to the attack on Bedolla." 176 The McCullar trial played out in much the same way as the Alvarez trial. From the outset, McCullar made it clear that his primary argument was that the "police failed to adequately investigate" Finch. 177 Their investigation of Finch had been inadequate. 178 the information provided the police constituted "credible tips." 179 Those tips made Finch's guilt sufficiently "plausible" that the police should have followed up on the tips more diligently. 180 The court concluded that rather than relying on a conventional SODDI defense, "McCullar's efforts to raise a reasonable doubt of his guilt hinged on his failure-to-investigate theory." 181 At trial, McCullar's defense counsel endeavored to develop the theory in much the same way as Alvarez's had done. McCullar's counsel attempted to elicit testimony about the contents of the oral reports, pointing to Finch, that the police had received. 182 Like the government in Alvarez, the prosecutor in McCullar objected on hearsay grounds, and as in Alvarez, the trial judge sustained the objection. 183 The prosecution objected to any evidence of Finch's other violent acts under the state version of Federal Rule 403 on the ground that the evidence was unduly prejudicial. 184 The trial judge accepted the prosecution argument and barred the evidence on that ground as well. 185 The appellate court found fault with both evidentiary rulings. 186 The court's extended analysis of the hearsay rulings mirrored the Second Circuit's analysis in Alvarez. The court ruled that testimony about the reports was admissible as non-hearsay. 187 McCullar's attorney had made it quite clear on the record that the defense was not offering the reports for their truth, that is, "to prove that Dawna did it." 188 In other words, the defense attorney articulated the 2.0 version of the SODDI defense.
The court observed that given McCullar's failure-toinvestigate theory, the reports were relevant "'because of [their] impact on the hearer,'" specifically, the police investigators. 189 The reports put the police on notice of "credible tips" which were then the investigators' duty to pursue. 190 The court's analysis of the admissibility of the testimony about Finch's violent acts was relatively brief. On the facts, there was a strong argument that the testimony about Finch's violent conduct 179 amounted to nothing more than propensity evidence inadmissible under Rule 404(b). On the facts, it is difficult to discern a non-character theory of logical relevance for the evidence of her attack on the other man. It is true that in both incidents, Bedolla's killing and the attack on the other man, the victim was on a bed and some cutting implement had been used. 191 However, it is a stretch to contend that those facts make out a distinctive modus operandi 192 or establish the existence of a common scheme or plan including Bedolla's killing as well as the other incident. 193 Yet, given the lack of a character objection premised on Rule 404, the appellate court discussed only the Rule 403 issue. 194 Under Rule 403, the trial judge balances the probative value of the item of evidence against any incidental dangers. On the plus side of the weighing process, the court characterized the probative value of the testimony as substantial because the other attack was "remarkably similar to the attack on Bedolla." 195 On the negative side of the calculus, the court attempted to distinguish the testimony from evidence of "gruesome photographs of a homicide victim's corpse" and "evidence of a rape victim's sexual promiscuity" that the court deemed more prejudicial. 196 The court added that like Federal Rule 403, the state version of the rule is biased in favor of admitting relevant evidence. 197 When striking the balance is a close call in the judge's mind, the rule mandates that the judge admit the evidence.
In Alvarez, after critiquing the trial judge's hearsay and crossexamination rulings, the procedural setting forced the Second Circuit to reach the constitutional issue. 198 Alvarez was a federal habeas corpus proceeding, and the court could not grant relief unless it found a constitutional error. 199 In contrast, McCullar was a direct appeal in state court. 200 Nevertheless, the Utah court proceeded to address the question of whether the trial judge's hearsay and character rulings rose to the level of constitutional error. 201 The court explained that the resolution of that question affected the standard determining whether 191 the court would reverse. 202 When the court turned to the constitutional question, as in Alvarez the court concluded that the trial judge had violated the accused's right to present a defense. 203 The court noted some of the same Supreme Court precedents that Alvarez had relied on. 204 The Utah court specifically cited Washington v. Texas 205 and Chambers, 206 the seminal Supreme Court decisions enunciating the existence of the accused's Sixth Amendment right to present vital exculpatory testimony. 207 Due to the trial judge's erroneous rulings, by closing argument the defense was relegated to "vague references to a third party's possible guilt or an incomplete police investigation." 208 McCullar had been denied a "meaningful opportunity to present" his defense based on the failure-toinvestigate theory. 209 
B. The Evidentiary Differences Between the Original SODDI Defense and the SODDI Defense 2.0
At this point, it should be evident that there are important differences between the evidentiary implications of the two theories.
Hearsay
Both Alvarez and McCullar highlighted the differing hearsay analyses under the two theories. When a defense counsel relies on the traditional SODDI theory, he or she is contending that the third party actually committed the charged offense. When the defense proffers the testimony about the third party's acts, the relevance of the testimony is conditioned on a showing of the third party's identity as the actor. Federal Rules of Evidence 104(a)-(b) govern the proof of such foundational or preliminary facts. In pertinent part, they read: (a) In General. The court must decide any preliminary question about whether a witness is qualified, a privilege exists, or evidence is admissible. In so deciding, the court is not bound by evidence rules, except those on privilege. [Vol. 47 (b) Relevance That Depends on a Fact. When the relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support a finding that the fact does exist. 210 When the relevance of an act depends on the identity of the actor, as it does here, Rule 104(b) governs. 211 While under 104(a) the technical exclusionary rules such as hearsay do not apply to foundational testimony, the rules apply with full force when 104(b) controls. The Advisory Committee Note to Rule 104 explicates the rationale for the difference between the two provisions. 212 The conventional wisdom is that the common-law courts evolved exclusionary rules such as hearsay because they doubted the competence of lay jurors to critically assess the weight of such testimony. However, under Rule 104(a) the decision maker is a judge. 213 If the exclusionary doctrines are "jury-protecting" rules but there is no jury in sight, it makes no sense to apply the rules. However, ultimately the jury makes the decision under Rule 104(b). If, for example, the judge finds that there is sufficient evidence to support a finding that a lay witness has personal knowledge of a fact, 214 the judge admits the testimony, and the jury makes the final decision whether to believe that the person actually witnessed the fact or event. If the jury must do so, it is justifiable to apply the jury-protecting rules such as hearsay to the foundational testimony.
When the defense counsel is presenting a traditional SODDI defense, he or she is contending that the third party actually committed the charged offense. On that assumption, any statements tending to show the third party's guilt are being offered for their truth. are also being put to a hearsay use under Rule 801(c). 216 If so, the statements constitute hearsay, and they cannot be admitted as substantive evidence to support a traditional SODDI defense unless the proponent demonstrates that they fall within a hearsay exemption in Rule 801 or an exception stated in Rules 803, 804, or 807. 217 However, the hearsay analysis is radically different when the defense counsel presents a SODDI defense 2.0. The defense is no longer offering the statements to the police in order to prove the truth of the assertions in the statements. Rather, the defense is merely trying to prove that the statements were made to the police. The statements constitute the investigative tips that the police received. It is the failure of the police to pursue the tips that creates the reasonable doubt under the SODDI defense 2.0. As both Alvarez and McCullar correctly concluded, under a SODDI defense 2.0 the statements are "mental input" that are relevant to show their effect on the state of mind of the hearer. 218 The statements qualify as non-hearsay under Rule 801(c). 219 The judge should admit the statement over a hearsay objection but, on the prosecutor's request, administer a limiting instruction to the jury under Rule 105. 220 2. Character Just as the hearsay analysis under the traditional SODDI theory differs profoundly from the analysis under the SODDI defense 2.0, the character evidence analysis under the traditional theory is fundamentally distinct from the analysis under the SODDI defense 2.0.
Assume that the defense has elected to rely on a traditional defense. In addition, suppose that as in McCullar, 221 the defense has decided to attempt to substantiate the defense by showing that the third party has committed other offenses similar to the charged crime. Unless there are additional facts triggering a legitimate non-character theory of logical relevance such as proof that the charged and uncharged crimes share a distinctive, one-of-a-kind modus operandi, 222 the testimony amounts to character evidence pure and simple. The defense is arguing, at least implicitly, that the testimony shows that the third party has a disposition 216 or propensity for similar conduct and, in turn, that inference increases the probability that on the charged occasion the third party acted "in character"-and committed the crime that the accused is charged with. 224 Alternatively, assume that the defense has selected a SODDI defense 2.0. When the defense relies on this version of the defense and offers testimony about the investigators' receipt of reports about similar, uncharged crimes by the third party, there is no violation of Rule 404(b) (1) . By its terms, Rule 404(b)(1) applies only when the proponent offers testimony about a person's uncharged misconduct to support the ultimate inference "that on a particular occasion, the person acted in accordance with the character." 225 The prohibition codified in Rule 404(b)(1) does not come into play when the proponent offers the testimony to support a different ultimate inference. 226 Two hypotheticals in which the accused claims self-defense illustrate the point. In both cases, the accused claims self-defense. In the first variation, although the alleged victim had committed prior violent acts, the accused did not learn of the acts until after the fatal encounter. In that situation, if the accused attempted to offer the evidence, the accused would have to rely on a chain of character reasoning: the alleged victim acted violently before, that conduct shows his or her disposition toward violent conduct, and ultimately that disposition increases the probability that the alleged victim was the aggressor at the time of the encounter with the accused. 227 While some jurisdictions have carved out an exception to the character evidence prohibition for such evidence in self-defense cases, many jurisdictions apply the prohibition and bar the evidence. 228 Contrast the second hypothetical. With one exception, the facts are identical to those in the first but in the second hypothetical the accused 223 had heard about the victim's violent acts before the encounter. In this situation, courts uniformly allow the accused to introduce testimony about the victim's prior violence, not to prove the alleged victim's conduct but, rather, to show the accused's state of mind. 229 This rule is sometimes referred to as the "communicated character" doctrine. 230 The accused's earlier receipt of information about the alleged victim's violent behavior tends to support the accused's claim that he or she had a subjectively honest, 231 and objectively reasonable 232 belief that they were in danger and needed to resort to self-defensive force.
The second hypothetical is analogous to a situation in which, to support a SODDI 2.0 defense, the accused offers testimony that the police received reports about the third party's misconduct similar to the charged offense. In Fourth Amendment cases where the question is whether the police possessed probable cause, the cases permit the officers to testify that before the arrest or search, they had received reports about the suspect's prior, similar misconduct. 233 The officer's receipt of the report helps enable the officer to form a belief (probable cause) that justifies a certain investigatory step, that is, an arrest or search. By the same token, after the officer receives a report about the third party's similar misconduct, the officer's knowledge should prompt the officer to diligently investigate the third party's possible guilt of the charged crime. Both here and in the second hypothetical, the ultimate inference is state of mind rather than the conduct of the person who is the subject of the report. In both situations, the trial judge may admit testimony about the reports without violating the character evidence Part II noted the significant differences between the traditional SODDI defense and the emerging, 2.0 version of the defense. 234 In many respects, the 2.0 version of the defense is understandably more attractive to the accused: the 2.0 version seems to require less evidence of the third party's guilt, and the proffered evidence is less vulnerable to hearsay and character objections by the prosecution. 235 However, precisely because the restrictions on the 2.0 version of the defense are so seemingly lax, prosecutors may object that the defense is illegitimate and that the courts should recognize only the traditional version of the defense.
It is clear that trial judges sometimes permit defense counsel to rely on the 2.0 version of the defense. As the introduction noted, the defense did so in the O.J. Simpson prosecution in Los Angeles in 1995. 236 There, the defense claimed that the police had overlooked evidence pointing to a killer other than O.J. Simpson. 237 Moreover, in cases in which the prosecution relies heavily on scientific evidence to establish the accused's guilt, the defense often makes a parallel argument: "the path not taken." 238 For instance, suppose that the accused is charged with possession of a contraband drug. A government forensic chemist testifies to the identity of the substance found in the accused's possession, but he or she concedes that they relied on a non-specific test prone to false positives. In that circumstance, the defense frequently endeavors to generate reasonable doubt by pointing out that the government expert did not employ gas chromatography/mass spectrometry, the "gold standard of drug testing. 239. There is a detailed discussion of gas chromatography/mass spectrometry ("GC" and "MS") in 2 PAUL C. GIANNELLI, EDWARD J. IMWINKELRIED, ANDREA ROTH & JANE CAMPBELL, MORIARTY, SCIENTIFIC EVIDENCE §23.03[c] (5th ed. 2012), LEXIS. GC is a separation technique. Once the gas chromatograph separates the components of the unknown, the mass spectrometer fragments the components and specifically identifies each component. The United States Supreme Court has stated that the identification of an unknown, based on GC/MS analysis, is "highly accurate." Nat'l Treasury Emps. Union v. Von Raab, 489 U.S. 656, 673 n. 2 (1989) .
could be the source of the doubt the defense needs to create in order to win an acquittal." 240 The defense argues that there is reasonable doubt because, if the omitted test had been conducted, the result might have shown that the substance was perfectly lawful.
Decisions such as Alvarez and McCullar will obviously pressure trial judges to rely on the SODDI defense 2.0. The question is whether judges should do so. In order to answer that question, we must address the potential prosecution objections to the legitimacy of the defense.
A. Objection #1: As a Matter of Law, the Inferences Supported by the Defense Are Too Speculative to Create Reasonable Doubt
At first blush, this objection seems plausible. A prosecutor might urge that the objection that the inferences arising from the SODDI defense 2.0 are simply too conjectural to generate reasonable doubt. The 2.0 version of the defense requires the trier of fact to engage in more speculation than the traditional version of the doctrine. 241 The 2.0 version of the doctrine invites the jurors to conjecture as to what an investigation into the third party's possible guilt might have yielded. Moreover, in a given case, in applying the beyond a reasonable doubt standard, a jury certainly might refuse to find reasonable doubt. However, the question is not whether the judge should require the jury to accept the SODDI defense 2.0 and direct an acquittal. Rather, the question is whether the defense is relevant enough to the jury's inquiry that the judge ought to permit the defense to submit the argument to the jury.
It is submitted that the answer to the latter question is "Yes." Cognitive psychology and jury decision-making studies indicate that during deliberations, juries arrive at a verdict by assessing the relative plausibility of competing accounts of the litigated events. 242 The trier compares the competing propositions tendered by the opposing litigants. 243 In evaluating the persuasiveness of each proposition, the trier considers the gaps in the body of evidence supporting the proposition. 244 As Judge Posner has observed, in deciding whether there is a gap and, if so, how much significance to ascribe to the existence of the gap, the trier must speculate as to what a reasonable investigation might have produced. 245 Perhaps the best analogy is to the courts' treatment of testimony about differential diagnosis and etiology. When an expert testifies to a differential diagnosis, he or she uses process-of-elimination reasoning to determine the patient's illness. 246 When the expert opines based on a differential etiology, the expert employs the same mode of reasoning to identify the most likely cause of the patient's condition. 247 What conditions do the courts impose before admitting such testimony? On the one hand, the courts do not demand that the expert thoroughly explore every possible illness or cause. 248 On the other hand, the courts insist that the expert undertake a serious 249 investigation of at least the obvious, 250 In the case of testimony about a differential diagnosis or etiology, the expert's failure to seriously investigate plausible alternative explanations renders the expert's testimony inadmissible. In the present context, the accused is arguing that the police failed to undertake a serious investigation of a third party who was a plausible suspect. If the parallel to differential diagnosis and etiology continued, the accused would argue that the police failure renders the prosecution case legally insufficient and requires a judgment of acquittal. However, the accused is seeking much less drastic relief than a peremptory ruling. Instead of moving for a judgment of acquittal, 253 the accused is merely seeking permission to (1) present evidence supporting the defense to the jury and (2) argue to the jury that the police failure creates a lingering, reasonable doubt about the accused's guilt. If a failure to adequately investigate plausible alternative explanations can render a differential diagnosis altogether inadmissible, the relief the accused seeks appears modest and reasonable.
However, further analysis indicates that there are some situations in which the accused should not be entitled to even that relief or in which the prosecution ought to have the right to present rebuttal evidence.
There Were Multiple Perpetrators
Assume that the other evidence in the case establishes that there was only one perpetrator: the victim testifies that there was only one assailant, an automated surveillance video shows a solitary burglar, or there was only one set of footprints approaching and then leaving the victim's residence. In those situations, proof of a third party's guilt establishes the accused's innocence. 254 In procedural parlance, in this fact pattern the accused's hypothesis of a third party's guilt is "an element-negating traverse." 255 prosecution's case against the accused. The hypotheses of the accused's guilt and that of the third party are mutually exclusive; simply stated, if one is true, the other must be false.
Several cases discussing the SODDI defense have made the point that in multiple perpetrator cases, the police failure to investigate a third party's guilt does not undermine the prosecution's case to the same extent that it does when there is a single perpetrator. The guilt of the third party might be completely consistent with the accused's guilt. In one multiple perpetrator case, the court asserted that proof of a similar rape by a third party did not suffice to raise a reasonable doubt about the accused's guilt. 256 In a second multiple perpetrator situation, the court declared that proof of the third party's guilt would "in no way negate[] or diminish[] the defendant's culpability as the actual shooter." 257 In a third case, the court excluded evidence of a third party's flight for the stated reason that it had little probative value "where, as here, there can be more than one guilty party." 258 It would be an overstatement in these cases to dismiss the evidence of the third party's guilt as absolutely irrelevant. There is always the possibility that when the police tracked down the third party, he or she would not only confess their guilt but also establish the accused's innocence.
However, the third-party culpability evidence has considerably less probative value in multiple perpetrator cases. When the other evidence in the case clearly demonstrates that there were multiple perpetrators, the trial judge should at least have a measure of discretion under Rule 403 in determining the admissibility of testimony to support a SODDI defense 2.0.
The Third Party Was Not a Plausible Suspect
Now assume that there was only one perpetrator. Even in this situation, there ought to be limits on the availability of the SODDI defense 2.0. If the police conduct anything approaching a thorough investigation of a serious felony, the investigation is likely to turn up tens or hundreds of names-the victim's relatives, neighbors, coworkers, and acquaintances. The police have limited time and resources, and it would be unreasonable to expect them to thoroughly investigate the possible guilt of every person whose name surfaced. The SODDI defense 2.0 pressures the police to spend precious time and resources investigating third parties; and in deciding when the defense is apropos, courts should distinguish among the possible, the probable, and the plausible. 259 At one extreme, it should not suffice that there is a bare possibility of the third party's guilt of the crime charged. Again, it would be objectively unreasonable to expect the police to investigate every person whose name is mentioned in passing during the investigation. That standard would be undesirable as a matter of criminal justice policy, since it would pressure the police to waste time and resources.
At the other extreme, the accused should not be required to demonstrate that the police had sufficient information to establish the probability of the third party's guilt. 260 Ultimately, the government has the burden of proving the accused's identity as the perpetrator beyond a reasonable doubt. 261 In Judge Weinstein's famous survey of his colleagues' understanding of "proof beyond a reasonable doubt," most of the federal district court judges responded that the standard required the establishment of a probability of guilt at least exceeding 75%. 262 In a single perpetrator situation in which proof of the third party's guilt exonerates the accused, in principle, the allocation of the ultimate burden of proof to the government should preclude requiring the accused to establish a 50% probability of the third party's guilt. 263 In contrast to either possibility or probability, plausibility is an appropriate standard. In McCullar, the court held that the accused has a right to present an exculpatory story when it is "plausible." 264 The facts of McCullar and Alvarez exemplify the sort of facts that the defense must present in order to demonstrate that a third party was a plausible suspect. 265 In Alvarez, the defense evidence took the form of both motive and opportunity to commit the charged crime: Julio Guerrero evidently thought that Colon had argued with Guerrero's wife, 266 and Guerrero lived near the site of the shooting. 267 In Judge Calabresi's words, when the police received reports containing those facts, that information should have made Guerrero "a person of interest" in their minds. 268 In McCullar, the defense's evidence included testimony relating to both motive and Finch's commission of an uncharged crime "remarkably similar" 269 to the charged crime: she wanted money for drugs, 270 and she had previously assaulted another man by shoving him onto a bed and threatening to slash him with a pair of scissors. 271 When the police gained that information, they had a "credible tip[]" that they should have pursued more diligently. 272 The McCullar court used apt language when it stated that the accused had succeeded in "rais[ing] an evidence-based doubt" about Finch's guilt. 273 In a single perpetrator case, when the accused shows that the police had reports indicating that the third party had a strong motive to commit the charged crime, an opportunity to do so shared by only a few persons, or a unique means to perpetrate the crime, the third party is not merely one of "the usual suspects" in the grand tradition of Casablanca. 274 Without more those facts might not suffice to support a traditional SODDI defense, 275 but they give the police good reason to spend time and resources investigating the third party's potential guilt of the charged crime.
3. In Retrospect, It Is Clear that the Third Party Did Not Commit the Charged Crime Assume arguendo that before trial the police received a report containing sufficient facts about a third party to make it reasonable for them to investigate the third party's guilt. On that assumption, the accused is entitled to rely on a SODDI defense 2.0 at trial. However, even on that assumption, an error by the police would be harmless if a thorough investigation would have yielded the conclusion that the third party was innocent. If the police sense that the accused intends to mount a SODDI defense 2.0, it would be permissible for them to conduct that investigation after the fact. It should be immaterial whether the police conducted that investigation before or after the filing of charges. Whatever the timing of the investigation, the results of the investigation would effectively rebut the SODDI defense 2.0 if the investigation demonstrated the third party's innocence. In a given case, though, there may have been such a lengthy delay between the commission of the charged crime and the subsequent police investigation that the prosecution evidence of the investigation does not fully rebut the SODDI defense. If there was a substantial time lapse, evidence of the third party's guilt may have been lost. In that situation, the accused should still be permitted to raise the SODDI defense 2.0. In any event, the initial, unreasonable police failure to investigate could still be logically relevant and admissible to show the bias of any investigator who testified at trial. 276 
B. Objection #2: It Is Wrong-Minded to Recognize a SODDI Defense 2.0 with Such Minimal Requirements
As an alternative objection, a prosecutor might urge that the requirements for the SODDI defense 2.0 are unduly minimal compared to the requirements for the traditional SODDI defense. Part I described the traditional SODDI defense in which the accused proffers evidence that a third party committed the crime that the accused is charged with. As we saw in Part I, the case law on the traditional defense generally requires the accused to present a certain quantum of proof of the third party's involvement in the charged crime. In particular, Part I noted that courts routinely hold that without more, proof of neither the third party's motive nor his or her opportunity suffices to support the traditional defense; the trial judge can exclude the defense evidence. 277 The cases also limit the types of evidence that the accused may rely on. 278 To begin with, courts apply the hearsay rule to reports about the 276 third party because the accused is offering the reports for their truth, that is, to prove that in fact the third party perpetrated the charged offense. 279 Moreover, when the accused tries to introduce evidence that the third party committed other offenses similar to the charged crime, courts enforce the character evidence prohibition. 280 The accused may not use the evidence as a basis for inferring the third party's propensity to commit offenses similar to the charged crime; instead, the accused must identify a non-character theory of logical relevance to satisfy Federal Rule of Evidence 404(b) (2) . Part II compared and contrasted the SODDI defense 2.0. In this version of the defense, the accused makes a more limited contention; the accused asserts that reasonable doubt exists because the police neglected to adequately investigate reports pointing to the third party's guilt. 281 Part II pointed out that proof of either the third party's motive or opportunity could arguably suffice to make the third party a person of interest whom the police should investigate. 282 Furthermore, Part II explained that the defense evidence proffered to support the SODDI defense 2.0 does not face the same hearsay and character hurdles that handicap the traditional defense. 283 The defense testimony about the reports submitted to the police is non-hearsay under Rule 801(c). The defense offers the testimony for the limited purpose of showing the effect of the reports on the state of mind of the police investigators; having received the reports, the police should have been motivated to probe the third party's possible guilt of the charged crime. In addition, the testimony is not subject to the character evidence prohibition that restricts the traditional SODDI defense. Under the 2.0 version of the defense, the ultimate inference is not the third party's conduct; the accused is not proffering the reports to show that the third party acted in conformity with a disposition toward criminal conduct. Rather, as in "communicated character" self-defense cases in which the accused has received reports about the alleged victim's violent character, the ultimate inference is state of mind: the officer's receipt of the report ought to put the officer on notice that the third party is a person of interest who should be investigated. 284 This state of the law might strike a prosecutor as paradoxical-or even nonsensical. A traditional SODDI defense has more probative 279 value in establishing the accused's innocence. When the accused can make out that defense, the accused has admissible evidence tending to show the third party's guilt. In contrast, when an accused relies on the SODDI defense 2.0, the accused may not have a shred of admissible evidence of the third party's guilt. The accused may have only out-ofcourt reports that the third party was involved in the charged crime or perpetrated a similar, uncharged offense. A prosecutor might protest that it is absurd to shackle the more probative theory with relatively strict requirements while permitting the accused to invoke a weaker defense that is largely free of such restrictions.
On reflection, however, this state of the law-in particular, the differential treatment of the traditional SODDI defense and the 2.0 version-is rational and defensible.
It is true that a traditional defense lends stronger support to the hypothesis that the accused is innocent. A SODDI defense 2.0 is inherently more speculative, since the jury must conjecture as to what an investigation of the third party's guilt would have revealed. However, there is nothing fallacious about concluding that like a traditional defense, the 2.0 version of the defense can generate reasonable doubt. Although it is impermissible for the judge or attorneys to quantify the beyond a reasonable doubt standard for the jury, 285 there is a general understanding among experienced trial judges that jurors treat the standard as requiring at least a 75% probability of guilt. 286 Indeed, in Judge Weinstein's survey, most of the responding federal district court judges stated that they believed that the jurors roughly equate proof beyond a reasonable doubt with a 90% probability of guilt. 287 If a traditional SODDI defense prompted the jurors to conclude that there was a 30% probability of the third party's guilt and the SODDI defense 2.0 led the jurors to believe that there was only a 15% probability, both defenses would pass the threshold and produce acquittals.
Common sense suggests that the accused has a much better chance of gaining an acquittal under a traditional SODDI defense than under the 285. IMWINKELRIED ET AL., supra note 146, § 2916 (explaining courts are reluctant to permit any amplification of the general instruction on proof beyond a reasonable doubt). Many appellate courts even forbid the judge from telling the jury that it is the standard that a layperson would use in making the most important decisions in his or her life. In these jurisdictions, any attempt to tell the jury that proof beyond a reasonable doubt equated with a certain probability of guilt would be anathema. 2.0 version of the defense. Again, the latter version of the defense entails much more speculation. In Alvarez, in the closing argument the prosecutor accurately characterized the defense theory as "speculation." 288 That characterization may well ring true with a lay jury. Admittedly, it is easier for the defense to mount a SODDI defense 2.0 than to marshal the admissible evidence to present the traditional version of the defense. However, when the accused is forced to resort to the 2.0 version of the defense, as a practical matter the defense has a much lower chance of securing an acquittal. In that light, there is nothing illogical or unfair about the courts' differential treatment of the two versions of the defense.
CONCLUSION
The recognition of the emerging, 2.0 version of the SODDI defense is an important development for several reasons. The defense bar will certainly welcome the advent of the defense. As Part I noted, there are significant quantitative and qualitative limitations on the evidence usable to substantiate the traditional SODDI defense. 289 The 2.0 version of the defense is largely free of those limitations. 290 Hence, the defense can invoke the defense even in situations in which it would be impossible to mount the traditional defense.
Much more importantly, though, the emergence of the defense is a salutary development for the criminal justice system. In the past three decades, there has been a growing realization that wrongful convictions are far more common than we once comfortably assumed. To date, there have been over 300 DNA exonerations. 291 There have been numerous reform proposals to reduce the incidence of such miscarriages of justice. More and more jurisdictions guarantee the accused pre-and post-conviction DNA testing. 292 A number of states have revised lineup procedures to lower the risk of mistaken eyewitness identifications. 293 Likewise, there have been initiatives to improve the state of forensic science to curb the danger that flawed expert testimony may lead to a wrongful conviction. 294 However, in the final analysis, the best protection against miscarriages of justice is a well-trained police force that is determined to resist the temptation to "rush to judgment." The best mechanism to maximize the number of guilty persons convicted as well as the number of innocent persons acquitted is a law enforcement community highly motivated to investigate every suspect who is a plausible person of interest. The judicial recognition of the SODDI defense 2.0 can supply such motivation. For that matter, the constitutionalization of the defense, as in Alvarez and McCullar, can significantly strengthen that motivation. 
